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Court of Appeals of the District of Columbia 


No. 4802. 

Frank L. Attwell, Exor. &c., 


vs. 


Isabel T. Ricketts. 


a Supreme Court of the District of Columbia. 

In Equity. 

No. 48122. 

Frank L. Attwell, Executor of Alaude L. Attwell, De¬ 
ceased, Plaintiif, 


vs. 

Isabel T. Ricketts, Defendant. 

United States of America, 

District of Columbia, ss: 

He it remembered, that in the Sn])reme (V)iirt of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-entitled 
cause, to-wit: 
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2 FRANK L. ATT WELL, EXR., ETC., VS. 

1 Petition. 

Filed Mar. 26,1928. 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Xo. 48122. 

Frank L. Attwell, Executor of Maude L. Attwell, De¬ 
ceased, Plaintiff, 


vs. 

Isabel T. Ricketts, Defendant. 

The petition of Frank L. Attwell, executor of the last will 
and testament of Claude L. Attwell, deceased, respectfully 
represents to the Court as follows: 

1. That he is a citizen of the United States and a resi¬ 
dent of the District of Columbia and brings this suit as the 
executor of the last will and testament of Maude L. Attwell, 
deceased. 

2. That the defendant, Isabel '\\ Rickett (born Tracy), 
is a citizen of the United States and a resident of the Dis¬ 
trict of Columbia, and is sued in her own behalf. 

3. That on the 4th day of August, A. D. 1925, your pe¬ 
titioner’s wife, Claude L. Attwell, departed this life in the 
District of Columbia, leaving a last will and testament 
bearing date July 26th, U)22, and the same was duly ad¬ 
mitted to probate and record in this Honorable Court in 
Probate Cause X'umber 33475. A true copy of said last 
will and testament and the Court’s order in this regard are 
hereto annexed, marked respectively. Plaintiff’s Exhibits 

A and B, and prayed to be read as a part hereof. 

2 4. Your petitioner avers that he was duly a])point- 

ed bv the said Probate Court as the executor of the 
said last Avill and testament on the 9th day of November, 
1925, and duly qualified by giving the bond required and 
that he is still acting in said capacity, and a true copy of 
his appointment as executor is hereto annexed, marked 
Plaintiff’s Exhibit A and prayed to be read as a part 
hereof. 
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5. That by the terms of the said last will and testament 
there was devised to the defendant Isabel T. Ricketts two 
certain parcels of land situate in the District of Columbia, 
and being known as Lots 9 and 10, in Square 3294, Brook- 
land, D. C. 

6. That the said Maude L. Attwell on the 20th day of 
July, A. D. 1925, entered into a certain written contract by 
the terms of which she sold to one James L. Sherwood the 


hereinbefore described real estate, and the said Maude L. 
Attwell and the said James L. Sherwood duly executed the 
said contract, a copy of which is hereto annexed, marked 
Plaintiff’s Exhibit C, and prayed to be read' as a part 
hereof; and your petitioner says that the said Maude L. 
Attwell died before the title company had prepared its re¬ 
port and before the date upon which she was to execute a 
deed to said property to tlie said James L. Sherwood, and 
for said reasons the said deed was not executed by her. 

7. Your petitioner is advised and therefore avers that 
as a result of the execution by the said Maude L. Attwell, 
deceased, of the contract of sale referred to in the foregoing 
paragraph, that the said real estate will be treated by the 


Court as personal |)roperty for tlie purj)ose of the adminis¬ 


tration of said estate and not as real 


estate, passing to the 


said Isabel T. Ricketts as a devisee under the said last will 


and testament, and that in this connection the said real 
estate passes to your petitioner as the executor of 
3 the last will and testament of the said Maude L. Att¬ 


well for the purpose of being distributed by him the 
same as though the said real estate was personal property. 

The premises being considered, your petitioner prays as 
follows: 


1. That process of subpcrna may issue out of this Hon¬ 
orable Court directed to the defendant Isabel T. Ricketts, 
requiring her to appear herein and answer the exigencies 
of this suit. 

2. That the Court mav decree that the defendant Isabel 

* 

T. Ricketts has no right, title or interest in or to the real 
estate described in the petition by virtue of the devise of 
same to her in the last will and testament of Maude L. Att¬ 
well, deceased. 
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3. That the Court mav decree that the real estate re- 
ferred to in the petition and the title thereto passes to your 
petitioner as the executor of the last will and testament gf 
Maude L. Attwell, deceased, and that he may be directed 
by the Court to sell said real estate and to distribute the 
proceeds received from said sale as personal property, in 
accordance with the terms of said last will and testament 
of Maude L. Attwell, deceased. 

4. That the Court may by its decree require the defend¬ 
ant Isabel T. Bicketts to execute a deed conveying the real 
estate described in the petition to your petitioner as the 
executor of the last will and testament of Maude L. Att¬ 
well, deceased, in order that ho may properly administer 
the said estate, and in the event of the refusal or failure 
of said Isabel T. Bicketts to execute said deed that a trus¬ 
tee may be a])])()iiited by the Court for the ])ur])Ose of 
conveying said r(*al estate to your ])etitioner as said 

executor. 

4 That vour ])etitioner mav have such other and 

further relief in the j)remises as to the Court may 
appear j)roper and just. 

FBANK L. ATWELL, 

Petitioner, 

(TIABLES F. DIGGS, 

J ft or HP If for Ppfitioner. 


District of Columbia, ss: 

Frank L. Attwell, first being duly sworn, upon his oath 
dejioses and says that he has read the foregoing petition 
by him subscribed, and knows tin* contents thereof, and 
that the matters and things stated are true. 

FBAXK L. ATTWELL. 

Subscribed and sworn to before me this 22 day of March, 
1928. 

ALBEBT W. JACOBSON, 
Notarif Public in and for 
the District of Columbia, 

[notarial seal.] 
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Form No. 47. 

5 Exhibit A. 

Ill tlio Supreme (^oiirt ot* tlie District ol* Columbia, lioldiiig 

Probate CViurt. 

District of Columbia, To wit: 

The United States ot* America to all ])ersous whom these 
presents shall come, Greeting: 

Know ye, that the last will and testament ot* Maud L. Att- 
well, late ot* the District of ('olurnbia, dei'cased, hath in due 
form of law b(‘en exhibited, ])roved, and recorded in the office 
of the Pegister of Wills of tin* District of (V)lumbia, Clerk 
of the Probate Court, a (*()])>■ of which is to the ])resents an¬ 
nexed, and administration, and administration of all the 
money, goods, chattels, rights and credits of the deceased 
is hereby granted and committed unto Frank L. Attwell, 
the executor by the said will api)ointed. 

Witness the Honorable Walter I. McCoy, Chief Justice 
of said Court, this b" daV of Xovember, A. D. 1925. 

Attest: 

[seal.] TU E( )D( )P E (HXbSWELL, 

Ixrffistor of Wills for Ihe 
District of Columbia, Clerk 

of the Probate Court. 

Ca'<* Xo. ‘lJ47r). 


Ex Him r 1>. 


Last Will and Tcstaunoil nf Maufl L. Attwell. 

In the name of God, Amen: 

1 Maud L. Attwell a resiihmt of the City of AVashington 
and District of Columbia, being of sound and disiiosing 
mind and memory, and considering the um'iu'taintv of this 
life, do make, ordain, publish and declare this to be my last 
Will and Testament, hereby reyoking all former Wills by 
me made, that is to say: 

First. It is my will and desire and I hereby direct my 
Executor, hereinafter to be named, to first pay and dis- 
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clinri^i* all of niv lawful duhts, !ii * 111 ( 1 * 111 " mv funeral ex- 
peiises. 

Second. I i»:ive, devise and liecineatli to my brother A. Les¬ 
ter Tracy, iny undivided one half interest in dwelling 
houses #()14 and ^OH) K St., X. W. and #f)l()-()th St. X. 
W. Washington, I). i\ Also my one-half interest in two 
lots in (larrett Park, Md., and one lot in Woodside, Md. 
This property now being owned jointly by ns. Also my 
residence = 1()41-1 lobart St. X. W. Washington, J). (\ being 
lot ^71f)—s(jnare ‘JbJIl. Also all lionseliold elTects that for- 
merlv belonged to mv mother, now in mv residence 1641 
Hobart St. X. W. I also diivct that a note for Five Hun¬ 
dred Dollars, signed by Lillian D. d’racy and secured by 
Deed of Trust on projierty ^l)16-6th St., X. W. be cancel¬ 
led and returned to Jiim. 

Third. I give, d(*vise and luMiiieath to my Aunt Mamie L. 
German, lot ^81d, sipiare ‘ItKS, being residence #1432— 
8th St. X. AV., AVash., D. ('. 

Fourth. 1 giv(‘, dc'vise and b(‘(jiu‘ath to my niece Isabella 
1). 'rrac'v, lots !) and 10 sepiarc* 3024- —Brookland, D. C. 
7 Also my Knabc piano, and mahogany dining room 
set. 

Fifth. 1 give, devise and beiieath to my husband Frank 
L. Attwell, all stocks, bonds, notes and personal ])roj)erty 
of whatever kind of which 1 may die ])ossessed, other than 
the articles mentioned in paragra|)hs two and four. Also 
Lot #7) sfpiare 3067)—Brookland, D. (\ 

Sixth. I hereby nominate and ai)|>oint my husband Frank 
L. Attwell, Fx(‘cntor of this my last AVill and Testament, 
and reepiest that he b(‘ p(‘rmitt(*d to administm* njion my said 
estate without giving tin* bond usually reejuired in such 
cases. 

AVitness mv hand and seal this 26th dav of Jnlv A. D. 
1922. 

[seal.] max I) L. ATTAA^ELL. 


SigiH'd and s('aled by the said Aland L. Attwell in onr 
presence, and by her juiblished and declared as and for her 
last AVill and 4\‘stament, and at her recpiest and in her 
presence, and in the presence of each other, AA^e hereunto 
subscribe onr names as attesting witnesses, at AVashing- 
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ton City, District of Columbia, this 2Gtli clay of July A. 
D. 1922. 

LEK NIXON, 

Kesicleiico: 1^41 IIol)art 8t. N. W., Washington, 1). C. 

KATHERINE E. BECKER, 
Residence: 1639 lIol)art St., Washington, D. C. 

8 1 Maud L. Attwell of the City of Washington and 

District of Columbia do make and declare the follow¬ 
ing a codicil to this my last will and testament. 

1 give and bcuieath to my Aunt Mamie L. German, a life 
interest, and at her death to her children. Fifty one (51) 
shares of preferred stock 7Vr, and Twenty four shares of 
Common Stock Class “A,” of the Chapin-Sacks Corporation 
of Wasliington, 1). (.\: This being the stock that was be- 
(lueathed to me by my Uncle John C. White. Any gift that 
1 may make to niv Aunt Mamie L. (lernian of the above 

» ft 

named stock during my life, is to be deducted from this 
legacy. 

To niy brother A. Lester Tracy 1 give and beciueath Four 
shares of District Nat'l Bank stuck, Certilicate #4-93. 

Signed, sealed and witnessed in the j)resence of myself 
and in the presence of each other this 4tb day of August 
1922. 

[seal.] MAUD L. ATTWELL. 

Witnesses: 

LEE NIXON. 

KATHERINE E. BE(J\ER. 
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Exhibit C. 



W. C. & A. N. MILLER, Realtors, 1119 17th St. N. W. 


Washington, I). (^, July 16, 1925. 

Received of J. L. Sherwood a deposit of two hundred and 
no/100 ($200), dollars to be a])y)lied as part payment in 
purchase of Lot 9 and 10 (Block) S(juare 3924 with the im¬ 
provements thereon, known as No. —, unimproved, City of 
Washington, District of Columbia as follows, viz: Price of 
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I^roporty: Sixty-tlircn* liundiwl (1( ]'irs $(r),‘>()0.)). Terms: 
All ('ash, (>r which this dei)()sil is a part. ('haiii»e to Sixty- 
three hinidr(‘d. Aj)proved. 

(Si-ned.) J. L. SHEKWOOD. 


Tlie title is to he .ii:ood of record and in fact, except as to 
covenants of record, if any. Slionld said title upon exam¬ 
ination he found defective the deposit to he returned and 
sale declared otT, at the option of the purchaser. The ven¬ 
dor and as»ent are heri'hy expressly released and dischar<>;ed 
from any liability for damai;e hy reason of any defect in 
title. 

The riufht to name the 'rrnste(*s under anv deed of trust 
contemplated hy this contra('t is hereby reserved by and 
p:ranted unto the ])arty to he secured thereby, which Deed 
of Trust shall he in the form customai'ily used in the Dis¬ 
trict of Columbia. 

Kents, taxes, insurance, water rent, and interest on exist¬ 
ing encumbrances, if any, are to he ])aid or adjusted to date 
of transfer. 

Taxes are to he adjusted in accordance with certificate 
issiu'd by the Collector of Taxes of the District of (’olumhia, 
excej)t that all s])ecial improvements completed jirior to the 
date hereof, whether or not ass(‘ssment therefor is levied, 
shall he ))aid for, or ]U’oper allowance made therefor, hy the 
vendor at the date of transfer. 

Examination of title, conveyaiiciiii;' notary fees and re- 
cordin.ii: charues are to he at the cost of the vendee. Inter¬ 
nal Revenue stainos on DihhI to he* at the cost of the vendor. 

The vendee hereby agrees to ('oniply with the herein 
terms of sale within 4.") days from the date of acceptance 
hy vendor, as indicated hm'eon, or the deposit will lie for¬ 
feited, in which event one-half of said deposit shall he paid 
to AV. C. ic A. X. .Miller as ('ompensation for their services; 
hut the forfeiture ot‘ the deposit shall not relieve the ven¬ 
dee from the obligation of complying with tlie terms of sale. 

This contract is made subject to the approval of the 
Owner, and contains the tinal and entire agreement be¬ 
tween the parties hereto, and they shall not he hound 
10 hy any terms, conditions or representations, oral or 
written, not contained herein. 
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Vendor shall execute the usual special warranty deed. 
Made in triplicate. 

(Siii:ned.) 

W. C. & A. N. MILLER, 

Agent for Owners 
By A. 1). BURR. 

The foregoing is hereby ratified, accepted and ajiproved, 
and adopted as our contract. 


(Signed) 


JAMES L. SHERWOOD, 

Purchaser. 


July 20th, 1925. 

Deed to be drawn in name of Redmond ]\Iayo. 

Shall W. (/. & A. N. Miller order title? Yes. 

(Signed) DI 1 ('T TITLE (\ )M I»A X V. 

(Signed) J. J.. SlIEBWOOD. 

(Signed) MAUDE J.. ATTWEJ.L, 

Owner. 

Answer, Plea in Bar and Motion to Dismiss, Motion for 

Hearing, Sc. 

Filed Apr. 24, 1928. 


The answer of Isabel T. Ricketts, defendant in the above 
entitled cause, respectfully states as follows: 

1. She admits the allegations of })aragrai)h iiunil)er one. 

2. She admits the allegations of paragraph number two. 

3. This defendant admits that on the 4th day ot* August, 
1925, Maud L. Attwell, her father’s sister, and her aunt, 
died leaving a will dated July 20, 1922, and that the same 
has been duly admitted to probate and record, as in said 
petition alleged. 

4. Defendant admits that the plaintiff on the 9th day of 
November, 1925, (pialitied as executor of the will of the said 
Aland L. Attwell, deceased. 

5. Defendant admits that under the terms of said Last 

Will and Testament of Aland Jj. Attwell, deceased, 
11 there was devised to her lots (9) and ten (10 in 
square 3294, in the City of AVashington, District of 
Columbia. 

2'”'“4802(i 
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6. Answering paragra])li six tliis defendant admits that 
on the 20th day of July, 1020 , the said ^laiid L. Attwell, at¬ 
tached her signature to a certain (hxMimeut dated the 20th 
day of July, 1025, (of which Plaintilf’s Kxhibit C is a copy) 
by the terms of which it is claimed she agreed to convey 
to James L. Sherwood lots nine (0) and tmi (10) in s(iuare 
3294, previously devised to defendant. And this defendant 
admits that the said Maud L. Attwell died before the said 

transaction was dulv and tinallv consummated. But de- 

• » 

fendant says that said ])aper-writing was not a valid and 
enforceable contract as will more fully hereinafter a])])ear. 

7. As to the allegations of paragraph number seven this 
defendant savs that thev are conclusions of law, and that 
she is therefore not reipiired to answer them. 

8. Further answei’ing i)laintiff's petition this di‘fendant 
says, by way of ph‘a, iu bar, that the plaintilf shouhl not 
have and maintain his afor(‘said action against her for the 
reason that on the — day of September, 1925, the j)laintilT, 
Frank L. Attwell, as executor of the estate of Maud L. Att¬ 
well, deceased, as well as iu his personal eai)acity, tiled a 
Bill of Complaint against this defendant, and ,James L. 
Sherwood, and James L. Sherwood, Trustee, and A. Lester 
Tracy, and A. Lester 'fracy, Truste(‘, in the Supreme Court 
of the District of Columbia, ln*iug F<juity Xo. 44()1(), in 
which said Bill of Complaint tin* plaintilf stated snbstan- 
tiallv as follows: 

That Maud L. Attwell di(‘d on August 4, 1925, h'aving sur¬ 
viving her the ])laintiff, Frank L. Attwell, luu* husband, and 
A. Lester Traev, her brother, and oulv luMr at law and next 
of kin; that her said Last Will and Testament dated 
12 the 2()th day of July, 1922, was duly admittcxl to pro¬ 
bate and record iu the Sui)reme Court of the District 
of Columbia, and that i)laintill‘ was the bimelieiary under 
the said will of the ])roceeds of the sale of the real estate 
devised to this defendant. 

Plaintilf further alleged iu said Bill of (N)mplaint that 
he brought said suit as the executor under the aforesaid 
Last Will and Testament of Maud L. Attwell, deceased, and 
also in his personal caj)acily as legatee of all the personal 
property of the aforesaid testatrix, exce])! certain specilic 
bequests, and that on the 20th day of July, 1925, the 
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testatrix entered into tin* aforesaid contract with the de¬ 
fendant, James L. Sherwood, to sell to him lots nine (9) and 
ten (10) s(inare which had been theretofore devised 

to this defendant. 

Plaintitf further alleged that he, as executor, was liable 
for the performance of said contract of sale, and upon the 
jierformance thereof would be entitled to receive the pro¬ 
ceeds thereof, to be administered, before they can come into 
his hands individually by reason of his beneficial interest. 

Plaintiff further alleged that the defendant, James L. 
Sherwood, was sued in his individual capacity as the pur¬ 
chaser of said real estate, and also as trustee because (as 
alh‘g(‘<l), the purchaser was bound to fully perform under 
said contract, as trustee of the balance of the purchase 
money under said contract, for the benefit of the estate of 
the said deceased, Maud L. Attwell. 

Plaintiff further alleged that this defendant was sued in 
her own right as devisee of said real estate, and that the 
defendant, A. Lester Tracy was sued as the inheritor of 
the legal title to said real estate, “by reason of the revoca¬ 
tion by the said ('ontract of sale” of the devise to this 
13 defendant, and also as heir at law of Maud L. Att¬ 
well, deceased, in the event that this honorable court 
should refuse to admit said will to probate and record; 
and that he was further su(‘d as trustee of said legal title, 
“because the land j)assing to, or to pass to him is impressed 
with a trust for the benefit of the said defendant, James 
L. Sherwood, by reason of the contract referred to, and he 
is therefore bound as such trustee to convey said legal title 
to said defendant, .lames L. Sherwood.” 

Plaintiff further alleged in the said lull of complaint in 
Equity Cause Xo. 44filfi, that a bequest of all personal prop¬ 
erty of the deceased was made to him, except such gifts 
as will appear from an examination of a copy of the will 
annexed to Plaintiff's petition and marked Plaintiff’s Plx- 
hibit Xo. B. 


Plaintitf further alleged that the deceased, Maud L. Att¬ 
well, had received from the defendant, .James Ij. Sherwood, 
a deposit of money on the purchase price under the terms 
of said contract, a copy of which is annexed to Plaintiff’s 
Bill of Complaint in the above entitled cause, marked Plain¬ 
tiff’s Exhibit Xo. C. 
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PlaintilT further alleged that the defendant, James L. 
Sherwood, had made a demand on the plaintitT, as the execu¬ 
tor named under said will, to perform the terms of said 
contract, and to notify the parties in interest of his demand 
lor the conveyance of the title; and he further alleged that 
he was desirous of coni))lying with the demands of the said 
defendant, dames L. Sherwood, and have said contract en- 
torced hy reason of plaintiff's hemdicial interest under said 
will, and the purchase moneys due thereunder, hut that he 
is unable to get a conveyance of title without intervention 
of this (.’ourt. 

Thereui)on the defendant, dames L. Sherwood tiled an 
answer simply admitting all the allegations of jJain- 
14 titT’s Bill of C^)mplaint in E(piity Eause Xo. 44616, 
and consenting to the relief ])rayed for. 

Thereupon the defendant, A. Lester Tracy, for himself 
and as dh’ustee, tiled an aiiswcu* in said K(piity Cause 
?;^4461(> ill which he denied that lli(‘ (h'C(‘ased, Maud L. Att- 
well, entered into a valid i*nfoiV(‘abh* contract on the 20th 
tlay of duly, l!t2.’), for the sah* of lots nim* (!>) and ten (10) 
sipiare .‘>204 in the (hty of Washington, District of (Colum¬ 
bia, to dames L. Sherwood, for the reason that the said 
Maud L. Attwell, on the said 20th day of duly, 1025, and 
for a long time ])rior thereto, and up to her death, was non 
compos mentis; that the execution of said paper-writing had 
been procureil by the undue iutluence of the plaintilT, Frank 
L. Attwell, and that it would be ineiiuitable to enforce the 


same. 
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riiei'eupon this defendant tiled an answer in said Ecpiity 
Cause Xo. 44616 in which she d(*nied that the deceased, 
Maud L. Attwell, (*ver ex(‘cut(‘d a valid and enforceable con¬ 
tract with dames L. Sherwood for the sale of lots nine (0) 
and ten (l(t) s«juart‘.‘’)2!>4 in tin' (^11%' of Washington, District 
of Columbia, for the n‘ason that the said Maud L. Attwell, 
on the 20th day of duly, 1025, and for a long time jirior 
thereto, and until her death, was non compos mentis, and 
incai>able of executing a valid deed or contract; that said 
j)aper-writiiig pur])orting to be a contract of sale of said 
lots nine (0) and ten (10) scpiare 5204, was procured 
through the undue iutluence of the j)laintiff, Frank L. Att¬ 
well, and that the enforcement of same would be contrary 
to good conscience and ineipiitable. 
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This defendant says that the said Equity Cause No. 44616 
was duly calendared, and came on for trial in the Supreme 
Court of the District of (Columbia, before Mr. Justice 

15 Hitz, and that thereafter on the 15tli day of March, 
1928, a tinal decree was signed, denying specific per¬ 
formance of said contract, dated the 20th day of July, 1925, 
denying all the plaintilT’s prayers, and dismissing the bill, 
with costs against the plaintilT, Frank L. Attwell, a copy 
of said decree being annexed hereto and prayed to be read 
as a part of this answer, and marked Defendant’s Exhibit 
No. 1. And plaintitf says that no appeal has been prose¬ 
cuted from said decree, and that the same is final. 

Wherefore this defendant savs that the issues involved 
in this cause have become and are res adjudicata, and the 
petition should be dismissed. 

9. Further this defendant now moves that the petition 
filed in the above entitled cause be dismissed, the same as 
if she had formally moved to dismiss the same before the 
filing of this answer, and for the following reasons: 

(1) That the said Frank L. Attwell, executor, has not 
shown by his said i)etilioii that he is entitled to maintain 
his cause of action, because the allegations therein do not 
constitute a case for ecpiitable relief, and the action is with¬ 
out equity. 

(2) That it is apparent from the face of the bill that the 
purpose thereof is to substitute and enforce an entirely 
different contract of sale from that entered into between 
Maud L. Attwell, and Janies L. Sherwood. 

(3) That it shows on the face of the petition, and the 
exhibits, that the deceased, Maud L. Attwell, never con¬ 
templated, or intended, or contracted for, a sale of lots 
nine (9) and ten (Id) s(|uare 3294 in the manner or for 
the purpose set up in plaintiff’s petition. 

(4) That the plaintiff is endeavoring by his said Bill of 
Complaint to effectuate another and a different sale 

16 than that contracted for the testatrix. 

(5) That the plaintiff has been guilty of laches. 

(6) That this cause of action should be dismissed for 
want of proper and necessary parties. 
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(7) And for otlior errors aiul oi*,ieetions appearini*: upon 
the face of the record. 

ISAIUOI. T. HirKKTTS. 

ROSSA F. DOWXTXCt, 

JOS. J. MALLOY, 

Affnnn\i/s j(n' /)(’f(’iH/(iuf. 

Disthict of (Vn.rMiiiA, To-irit: 

I solemn]V s\v<‘ar that 1 have r(Md lh(‘ foroi!:oinu: answer 
hy me snhsci‘ilH‘d, and know I he coni (Mils lluM*(‘of; and tliat 
Die matters and Illinois Hkmumii statc'd of my own knowl(‘di»e 
are trin*, and that those* stat(‘d upon information and Ik*- 
lief I believe to ])e true. 

ISAIM^L T. RKMxFTTS. 

Subscribed and sworn to liefore me tliis ‘J4th day of 
April, 1028. 

[notakial si:al.1 MALintM': F. DOWXIXO, 

X(if(ir/f I^nhlic, I). C. 

I )i:i'i:ni*ax r’s Ivxiiiin r Xo. 1 . 


In the Snpi'enu' Ooni't of the District of Oolnmbia. 

Fipiity Xo. 44()l(i. 

Fiiank L. Attwkll, (*1 al., DlaintitV, 


Jamks L. Sm:nw()(H), v\ al, n(‘f( ndant. 

'fliis cans(‘ ('ominif on to be* lie*arel at this te’iin of 
17 Oonrt, iijeon tlie* I»ill e»f Oom])Iaint, the* answe*!* of the* 
defendant, Jame's L. Sh(*rwood, the answe*r and the 
am(*ndm('nt to the* answer of A. Lest(*r Oh’ae'V and A. Le‘ste*r 

t 

Tracy, Trustee, the answer of Isabel T. Iticketts, and the 
testimony take*n in opi*n court, and havinj;- been ar.i»:n(*d bv 
counsel on both sides, and submitted to the court, it is this 
loth day of March, 1928, 

Orderetl, adjudged and eleere*e*d, that specilic ])erformanco 
is denied, the ])rayers of the* Dill of Complaint are hereby 
denied, and the bill dismiss(*d. It is further. 
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Ordered, that tlie dereiidaiit, A. Lester Tracy and Isabel 
T. Kicketts recover tlieir costs to be taxed by the Clerk 
against the plaintiffs, Frank L. Attwell and Frank L. Att- 
well, Executor of the estate of Mand L. Attwell, deceased, 
for which execution may issue against the said ])laintiffs 
the same as at law. 

WM. TITTZ, 

Justice. 

18 CHARLES F. DICGS, 

At to rue If for Plaintiff, 

1001 Fifteeth St. X. W., 

AVashington, D. C. 


Please take notice that 1 have set down the case of Att- 
w(‘Il vs. Ri('kells, Fi<|nilv Xo. 4812‘2 for hearing on the 27th ' 
(lay of .\pril, 1028, on the motion to dismiss contained in 
the answer of the defendant tibnl on the 24th day of A])ril, 
1028. 

And the defendant moves that on the said 27th dav of 
April, 1028, the (‘onrt lu'ar and dispose of the ])lea in har 
incor])orated by the deLnuhnit in her answer to the plain¬ 
tiff’s petition. 

R. F. HOWXIXO, 

JOS. J. AlALLOY, 

AttoDH'jfs for DefeuJaut. 


10 StipuJ(itio}( in Picnanl to PernrJ in Eqnitif Cause 

Xo. 44010. 

Fih‘(l May 1, 1028. 

It is h(M*(‘by stipnlat(‘d and agreed by and between (Jiarles 
F. Diggs, Attorney for the ])laintiff, and Rossa F. Downing, 
Attoi-ney for the d(‘fendant, that all ])leadings in Equity 
(^anse Xo. 44,010 and the iH'cord in Probate Cause number 
JJ,475 may be read as a ])art of the n'cord in this cause 
at any hearing h(‘rein without formal proof, the right being 
hereby reserved to (‘ach ])ai*ty to obj(‘ct on account of im¬ 
materiality, incom])etency or irrelevancy. 

It is further stipulated and agreed that the pleadings in 
E(|nity Cause Xo. 44,010, so admitted as above, may be 
incorporated into this record for all purposes of review 
and appeal. 
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It is furtlicr stipulated and a.u:roed that the above enti¬ 
tled cause is set down for ari>:ument on the demurrer, and 
plea in bar contained in the answer of the defendant, for the 
4th day of May, 1928, or as soon thereafter as counsel may 
be heard. 

CIIAS. F. DIGGS, 
Attorney for Plaintiff- 
R. F. DOWNING, 
Attorney for Plaintiff. 
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Bill. 

Filed Sep. 9, 1925. 

In the Su])reme (\)urt of the District of Columbia. 

Equity. No. 44616. 


Frank L. Atwell and Frank L. Attwell, Executor Named 
in the Will of Maud L. Attwell, Deceased, PlaintilYs, 

vs. 

James L. Sherwood, James L. Sherwood, Trustee; Isa¬ 
bella 1). Ricketts, A. Lester Tracy, and A. Lester 
Tracy, Trustee, Defendants. 

The bill of complaint brought by the above named plain- 
tilTs against the above naiii(‘d defendants, respectfully rep¬ 
resents as follows: 

1. The plaintitT, Frank L. Attwell, is a resident of the 
District of Columbia, and is the executor named in the 
Will of Maud L. Attwell, deceased, who was his lawful 
wife and domiciled in the District of Columbia at the time 
of her decease, which occurred on August 4th, 1925, and 
whose Will and codicil thereto have been dulv offered for 
Probate in this Court, and proved by the testimony of the 
subscribing witnesses, all as will more fully appear by 
reference to the proceedings in said Court in administra¬ 
tion case No. d.‘>475 and a Certitied copy of said Will and 
testament hereto attached and made a part hereof, as 
Exhibit A. 
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2. The defeiulaiits are all residents of the District of 
Columbia. 

3. The plaintiff brings this suit in his own rij>:ht as the 
beneficiary under the said AVill of the proceeds of sale of 
certain real property devised by said Will to the defend¬ 
ant Isabella D. Tracy, and hereinafter more fully described; 
because bv reason of the contract of sale hereinafter re- 
ferred to the said devise was revoked and the said real 
property was converted into ])ersonal property and as such 

becjueathed to j)laintilT by said Will; and he brings 
21 this suit as the executor named in said will because 
in the evcuit of the admission of said Will to probate 
and re(*ord he would be, as executor thereof, liable for the 
})erformance of the contract of sale hereinafter referred 
to, and upon ])erformance thereunder would bo entitled to 
first receive the proceeds of sale ))ayable thereunder for 
the estate of the said Maud L. Attwell, to be administered 
before thev can come unto his hands individuallv bv reason 
of his beneficial interest aforesaid. 


4. The defendant James Ti. Sherwood is sued in his in¬ 
dividual capacity as the pur(‘haser of the real estate re¬ 
ferred to in paragraph thre(‘ (3) hereof, under a certain 
enforceable and partly performed contract of sale thereof 
hereinafter more fullv set forth; and is sued as trustee 
because, as the purchaser, bound to fully perform under 
said contract, he is trustee of the balance of the purchase 
monies due under said (‘ontract, for the benefit of the estate 
of said deceased, Maud L. Attwell. 

0 . The defendant Isabella D. Ilicketts is sued in her 
own right as the devisee of the said real pro])erty named 
in the said Will of ^laud L. Attwell. The devise to her 
was bv her maiden name of Isabella D. Tracv, but she has 
since married one Ralph Ricketts. 


G. The defendant A. Lester Tracy is the brother of said 
Maud L. Attwell, deceased, and her sole heir at law; and 
is sii<’(l individually as said heir at law of said deceased 
and a ; such the inheritor of the legal title to said real 

estate bv reason of the revocation bv the said contract of 

• • 

sale referred 1o in paragraph four (4) liereof, of the de- 


3—4802a 
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vise referred to in i)araij:ra])li five (5) hereof, and also as 
said heir at law because as such, in tlie event of tlie refusal 
of tlie Court to admit said Will to jirohate and record, he 
will he the inheritor of said le^al title hv reason of 
22 the failure of said devise; and he is sued as the 
Trustee of said le,c:al title, in which ever of said 
events he may inherit the same, because the land passing 
or to pass to him by such legal title is inpiressed with a 
trust for the benefit of the said defendant James L. Sher¬ 
wood hv r(*ason of the contract refiu’red to, and he is there- 
fore hound as such trustiH* to (*onvev said legjd titl(‘ to said 
def(‘ndant Sherwood. 

7. J>v the said Will of Maud L. Attwell, dulv executed 
July 2f)th, lf)22, there was s])ecifically devised to the said 
defendant Isabella I). Tracy (now Kicketts), who is the 
dauufht(‘r of the said defcmdanl A. Lester Tracv and was 
tlierefon‘ th(‘ niece of the deceased, the real estate before 
referred to, h(‘ing lots nine (h) and ten (10) ; scpiare thirty 
nine hundred and twenty-four (‘1,924) Rrookland, I). C., 

8. By th(‘ said Will, and by a codicil thereto, dated 
August 4th, 1922, c(‘rtain heciuests of personal property 
and devises of real property, including the residence of said 
deceased and jiart of tin* furnishings thereof, were made to 
the said d(*fendant A. T^ester Tracy; a certain devise of 
real j)roperty was made to an aunt of the deceased; certain 
lHMpi(‘sts of T>ersonal ])ropei’ty were made to the said de¬ 
fendant Isabella 0. Ricketts; and to the plaintiff Frank L. 
Attwell, husband of (lec(‘ased, a devisi* of a lot in Brook- 
land, D. r., and a heipiest of all other pcu’sonal property 
of deceased were made; said devises and he(piests being 
exclusive of tin* devise to Isabella D. Ricketts set out in 
parag’raph seveii (hereof); and those so made to the blood 
relations of de(‘eased ap])roximating in value thirty thou¬ 
sand dollars (.4=20,000) not including the heipiest to the 
said aiuit of dc'ceased of (1ia])iTi-Sacks stock, which was 
adeemed and satisfit'd in the life time of deceased, and those 

so made to y)laintifT a])proximating in value twelve 
22 tlu^usand dollars (4=12,000.), exclusive of the lots de¬ 
vised to Tsnhella D. Ricketts and sold for sixtv three 
hundred dollars (4=0,200.00) subject to the brokers’ com¬ 
mission. 
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9. The said Maud L. /-ttwell, prior to lier decease, that 
is on July 20, 1925, entered into a contract of sale of said 
lots specifically devised to the said defendant Isabella D. 
Ricketts with the defendant James I.. Sherwood, and re¬ 
ceived a deposit of money on account of the ])nrcliase price 
under the terms of the contract, a copy of which is annexed 
and made a part hereof as Kxhi])it B. The said defendant 
James L. Sherwood has made demand on plaintiff, as the 
executor named in said Will, to perform terms of said con¬ 
tract and to notify the ])arties in interest of his demand 
for a conveyance of title. RlaintilT is desirous of comply¬ 
ing with the demand of said defendant Sherwood and hav¬ 
ing said contract enforced, both by reason of the liability 
of the estate of said deceased tberennder, and bv reason 
of plaintitT’s beneficial interest under said Will in the pur¬ 
chase monies due thereunder; but is unable himself to exe¬ 
cute or deliver a conveyance of title without the intervention 
of this Court. 

Wherefore PlaintitTs prays: 

1. That the writ of snbjucna to answer l)e issued to said 
defendants as is in such cases provided. 

2. That the defendant, A. Lester Tracy, be adjudged and 
decreed to be the holder of the legal title of the pro])erty 
here-described, in trust for the defendant James L. Sher¬ 
wood. 

.'h That the defendant A. Lester Tracy, as sole heir at 
law of Maud L. Attwell, and trustee as afor(*said, be ordered 
within a period fixed by the Court to conv(‘V the title to 
said real ])i*o])erty to the said ded'endant .lames L. Sherwood 
upon jniyment of the purchase monies due therefor. 
24 4. That the defendant Isabella 1). Ricketts be re¬ 

quired and ordered, as devisee under the Will of said 
Maud L. Attwell, to join in the conveyance with A. Lester 
Tracy above prayed for. JVo. And the legal record title 
in fee simple to the hereinbefore mentioned real estate was 
in the said Maud L. Attwell at the date of her demise. 

5. That the defendant .Tames Ij. Sherwood be decreed 
to hold the balance of the purchase monies due for said 
real property in trust for the benefit of the estate of Maud 
L. Attwell, deceased. 

6. That the defendant James L. Sherwood be ordered 
to pay the balance of the purchase monies due for said 
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real property into the Registry of this Court or to a trustee 
appointed by this Court to convey said property as herein¬ 
after provided. 

7. Tliat if the above prayers for a decree be granted the 
Court incorporate in its decree provision that, in the event 
the defendants A. Lester Tracy and Isabella D. Ricketts 
refuse or fail to execute the conveyance ordered within the 
time specified, a trustee be appointed to make such convey¬ 
ance and execute the trust decreed and receive the pur¬ 
chase monies aforesaid and hold the same till further order 
of the Court. 

8. That such other and further relief be granted as the 
nature of the case may require and to the Court may seem 
proper. 

FRANK L. ATWELL. 

CHARLES F. DTGGS, 

LOFTS A. DENT, 

Atinrncyfi for Plaintiffs. 

Frank T.. Attwell ])eine: dulv sworn savs that he has read 
the bill of complaint above signed by him; that the matters 
and things stated as of his own knowledge are true; 
25 and those stated upon information and belief he be¬ 
lieves to be true. 

FRANIv L. ATTWELL. 

Subscribed and sworn to before me this 9" day of Sep¬ 
tember, A. D. 1925. 

[notarial SEAL.I .7. WRILEY JACOBS, 

Notary Public^ D. C. 

The* detendants to this bill are .Tames L. Sherwood, in¬ 
dividually and as trustee, Riggs Market; A. Lester Tracy, 
individually and as trustee. The Kenesaw Apartment, 16th 
& Trving Streets N. W.; Isabella D. Ricketts, The Argonne 
Apartment, (Columbia Ttd. & Harvard St. 

Answer under oath is waived. 

CHARLES F. DTGGS, 

T.OFTS A. DENT, 

Attorneys for Plaintiffs. 
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26 A7is2ccr of A. Lester Tracy and A. Lester Tracy, 

Trustee. 

Filed Oct. 6, 1925. 

• •••••« 


The answer of defendant A. Lester Tracy and A. Lester 
Tracy, Trustee, respectfully rejiresents to the court: 

1. In answer to Parai»:ra])h Xo. 1 of the bill of complaint, 
this defendant admits that Frank L. Attwell is a resident 
of the District of (-olumbia, and that he was named as 
executor in a certain paperwritins: allotted to be the last 
will and testament of Maud 1 j. Attwell, deceased, and that 
the said Maud L. Attwell was his lawful wife at the time of 
her death. This defendant admits that the said alleged will 
and codicil thereto have been offered for probate, but de¬ 
nies that the same has been proved by the subscribing 
witnesses thereto. 

Answerin.e: said Parai>:raph Xo. 1 this defendant denies 
that the paiierwritinu: tiled by the plaintiff in the Register 
of Wills Office is the last will and testament of Maud L. 
Attwell deceased. 


2. This defendant admits the allegations of Paragraph 
Xo. 2. 

1]. Answering Paragra])h Xo. this defendant denies 
the right of the ])laintirf to bring this suit for the reason 
that the })ai)erwriting of wliich f)laintiff’s Fxhibit A is a 
copy is not the last will and testament of ^laud L. Attwell, 
deceas(‘(l, and this (hd'endant further denies that a valid con¬ 
tract of sale of lots 9 and 10 square 3924 was ever executed 
by Maud L. Attwell, d(‘ceased. As to the other allegations 
of Paragraph Xo. .3 they are conclusions of law, and de¬ 
fendant is advis(‘d that it is not n(‘cessarv for him to an- 
swer them. 

27 4. This defendant admits that the defendant 

James L. Sherwood is sued in his individual capacity, 
but denies that the alleged contract of sale of lots 9 and 10 
in S(iuare 3924, which it is claimed was signed by him, is 
the valid contract of ^laud L. Attwell, deceased. As to the 
other allegations of Paragraph X^o. 4 they are conclusions of 
law, and this defendant is not required to answer them. 
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5. This defendant admits the allegations of Paragraph 
Xo. 5 of the bill of complaint, except that the defendant de¬ 
scribed as Isabella 1). Picketts is now Isabel T. Ricketts. 

b. This defendant admits that he is the brother of Maud 
L. Attwell, deceased, and her sole heir at law, and that 
as such heir at law he is entitled to all of the real estate of 
the said Maud L. Attwell, deceased, of which she died 
seized and possessed, in the event that the paperwriting of 
which f)laintit‘f’s Mxhibit A is a copy, should be declared not 
to be the last will and testament of ^laud L. Attwell, de¬ 
ceased. This d(*fendant says that as to the other allega¬ 
tions of Paragraph (i they are conclusions of law. 

7. Answering I*aragra])h Xo. 7, this defendant admits 
the truth thereof, exce])t that if the said paperwriting al¬ 
leged to be the last will and testament of ^laud L. Attwell 
is refused ])robate the said lots 1) and 10 in Square 3924 
are his individual ])roperty. 

8. Answering Paragra])h Xo. 8 of the bill of complaint 
this defendant savs that the allegations therein contained 
an* incompetent, immaterial and irrelevant, and that he is 
advised that it is, therefore, not necessary for him to answer 
them. 

9. Answering Paragra])h 9, this defendant denies that 

on July 20, 1920, Maud L. Attwell, deceased, entered 
28 into a contract of sale of lots 9 and 10 square 3924 
with Jann‘s L. Sherwood, for the reason that on the 
said date and for a long time prior thereto the said Maud 
L. Attwell was physically and mentally incompetent to ex- 
<'('ule a valid deed oi’ conti'acl, lK‘iug on said 20th day of 
July, 1925, in her last illness, and sulTering from pernicious 
anemia, and that if she did attach her signature to any 
pa])erwriting, such as plaintiff's Kxhibit B purports to be 
a copy, the same was obtain(‘d through undue influence of 
her husband the ])laintilT, Fraid< L. Attwell, and that it was 
not her free and voluntary act. 

10. This defendant says that the t)laintitY, Frank L. Att¬ 
well has no legal right to tile this suit, and he therefore 
asks that tin* bill of complaint be dismissed, the same as if 
lie liad formally demurred thereto for the following rea¬ 
sons: (1) That the said Frank L. Attwell has not shown 
by liis said bill that he is entitled to bring an action as set 
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forth in above entitled cause; (2) That the Bill of Com¬ 
plaint does not set out a cause of action cognizable in a court 
of equity; (3) That if the defendant James L. Sherwood is 
aggrieved on account of failure of the estate of Maud L. 
Attwell to carrv out the alleged contract of sale, he has 
adequate remedy at law. 

A. LESTER TRACY. 


District of (\)lumbia, To wit: 

I solemnly swear that 1 have read the foregoing answer 
by me subscribed, and know the contents thereof and that 
the matters and things therein stated of my own knowledge 
are true and that those stated upon information and be¬ 
lief 1 believe to be true. 

A. LESTER TRACY. 

29 Subscribed and sworn to before me this 6th day 
of October, 1925. 

[notarial seal.J CLAUDE WARREN, 

Notary Publicy D, C. 

Answer and Pross-bill e/ Isabid T. Ricketts. 

Filed Oct. 14, 1925. 

• ••*••• 


The answer of Isabel T. Ricketts to the Bill of Com¬ 
plaint tiled in the above entitled cause respectfully states 
as follows: 

1. This defendant admits the allegations of Paragraph 
No. 1 of the bill of conqilaint. Although a caveat has been 
filed to the said last will and testament of ^laud L. Attwell, 
deceased. 

2. This defendant admits the allegations of Paragraph 
No. 2. 

3. Answering Paragraph No. 3 of said bill of complaint 
this defendant says, it is true that Maud L. Attwell, de¬ 
ceased, left a certain paperwriting, which has been filed in 
the Office of the Register of Wills as her last will and testa¬ 
ment, and that by the terms of said last will and testament 
the said Maud L. Attwell devised to her by the name of 
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Isabella D. Tracy, lots 9 and 10 Si^uare 3924, Brooklaud, 
1). C., and that also by the terms of said last will and testa¬ 
ment the plaintilf Frank L. Attwell is bequeathed “All 
stocks, bonds, notes and personal property ot* whatever 
kind ot* which 1 may die possessed, other than articles men¬ 
tioned in paragrai)hs two and lour’’ ot* said last will and 
testament. She admits that by the terms ot* said paper¬ 
writing the plaintilf is nominated executor. This de- 
30 lendant denies, however, that any valid contract was 
ever made by Maud Ij. Attwell, deceased, during her 
lifetime, to sell the lots above mentioned to James L. Sher¬ 
wood, aiul she denies that tlie said devise to her was re- 
voketl, and the said real properly converted into personal 
property. This defendant says, however, that the said 
paperwriting purporting to be the last will and testament 
of Maud L. Attwell has not Ixhmi admitted to probate and 
record, and that a caveat tluu’eto has been tiled, and she 
denies that the said Frank I., Attwell is (‘iitilled to bring 
this suit bv reason of his being named as executor in said 
last will and testament, and that he has any right to bring 
it at all as will hereinafter appear. 

4. This defendant denies that the defendant James L. 
Sherwood is tlie purchaser of the leal estate referred to 
in Paragraph Xo. 3 of this answer, and that there has ever 
been execntinl l)et\ve(‘n him and Maud L. Attwell, deceased, 
a valid contract for the |)urchase by him of real estate from 
her. As to the other allegations of said Paragraph 4 this 
defendant says that they are conclusions of law, and can¬ 
not therefore be answered bv this defendant. 

5. This defendant admits the allegations of Paragra[)h 
No. 5 of the bill of complaint, but says that the devise to Isa¬ 
bella D. Tracy is meant for her, but that her present name 
is Isabel T. Kicketts. 


6. Answering Paragraph Xo. b of the bill of complaint 
tliis defendant admits that A. Lester Tracy, her father, is 
the brother of ^Nlaud L. Attwell, deceased, and that he is 
the sole heir at law. As to the other allegations of the said 
Paragraph Xo. b of the bill of complaint this defendant 
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says tliat tliey are eoiiclnsioiis of law, and slie is advised 
that therefore slie is not retpiired to answer them. 

31 7. This defendant admits the alle<»ations of Para¬ 
graph Xo. 7 of the hill of complaint. 

8. Answering Paragraph Xo. 8 of the hill of com])laint, 
this defendant says that the plaintiff, Frank L. Attwell, was 
devised by the terms of the will of Mand L. Attwell all per¬ 
sonal property as set forth in Paragraph Xo. 3. As to the 
other allegations of this ])aragra])h defendant says that the 
same are irrelevant, immaterial and incompetent, and that 
therefore she is not reipiiretl to answer them. 

9. Answering Paragraj)h Xo. 9 of the bill of com])laint, 
this defendant denies that a valid contract for the sale of 
the lots in Brookland specifically devised to her by ^land 
L. Attwell was ever entered into bv deceased with the de- 
fendant James L. Slierwood as alivady heretofore stated. 
As to the other allegations of Paragraph Xo. 9, this de¬ 
fendant is not advised as to the truth oi‘ otherwise thereof, 
and as far as thev mav be material she demands strict 
proof thereof. 

10. Further answering the said bill of complaint this de¬ 
fendant says that the alleged contract for the purchase of 
lots 9 and 10 in scpiare 3924 was not signed by the deceased^ 
Maud L. Attwell, while she was mentally or physically 
competent to execute the same, and further that if she was 
mentally competent it was not her free and voluntary act, 
but was the resnlt of nndiu' influence exercised upon de¬ 
ceased by her hnsbaud Frank \j. Attwell, and d(‘fendant 
says that he is the only jxu’son to profit by said contract. 

11. This defendant says that the bill of complaint tiled 
by the jilaintiff either as an individual, or in any ca- 

32 pacity as trustee, does not make out a case cognizable 
in a court of Fjcpiity, and that the said bill of com¬ 
plaint should be dismissed, and the ])laintitT reserves to her¬ 
self the right to have said bill of com])laint dismissed, the 
same as if she had formally demurred thereto, and for the 
following reasons viz: (1) Because the plaintiff has not 
shown that he is entitled under the law to file a bill in the 
above cause. (2) The bill of complaint does not state a 
case cognizable in a Court of Equity. 
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Cross-bill. 


1. This (lefoiulant says that the lots devised by the said 
Maud L. Attwell to her wei’e originally the property of 
her grandmother, Mrs. Isabella Traey, the mother of said 
Maud L. Attwell and A. Lestei* Traev, this defendant’s 
father. Shortly after the death of said grandmother, Maud 
L. Attwell and A. Lester Traev eonveved the said lots to 
their uncle, John White, brother of the aforesaid Isabella 
Traey, defendant’s grandmother, and this eonveyanee was 
without valuable eonsideration. Ibit this defendant is ad¬ 
vised, and informed and on siK'h information avers that 
this eonveyanee was made for sonu‘ stmtimental reason, 
existing between her father, A. Lest(‘r 1’raev, and Maud L. 
Attwell, her aunt, and that n])on tin' death of said nnele he 
devised the said lots to dee(‘ased, ^land Ij. Attwell, but it 
was generallv understood in the familv that said lots would 
remain in the family and for that nsnson said Maud L. Att¬ 
well devised these lots to ln*r. This didimdant has alwavs 
known that these lots had lu'en d(‘vis(*d to her, and she con¬ 
sidered them as a part of tin* family inheritance. 

2. This defendant says that i‘V(‘r siinn* the ])laintifV mar¬ 
ried Maud L. Attwell, deceased, she has been sickly and 

weak, and snfTei’ing from a V(‘ry (‘inn-vating, d(‘])ress- 
33 ing and debilitating disease known as pernicious 

anemia. 

3. This defendant says that the said Frank L. Attwell, 
after he married deceased was overbeai'ing, domineei'ing, 
cross and cruel to his said wife; that she gave him, during 
her life time, large sums of money in order to avoid his 
constant im])ortnnities, and to avoid tin* very bad effects 
u])on her health, of his wild bursts of temper whenev(‘r she 
refused to comply with his demands. This defendant says 
that she was verv much afraid of him, and that her life 
was very iinhap]>y with him, and that outside of his d(‘sires 
to get money from her he was most indilTerent to her, and 
he was constantly im])ortnning Inn* foi* money, but she 
feared that he would dissipate her personal m(‘ans and 
leave her unprovided for. Many times the defendant says 
she was found crying bitterly, and conpdaining of his ef¬ 
forts to get monev from her, and his treatment of her. 
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4. Defoiulant says that the said Maud L. Attwell, was 
stricken with her final illness on or about the 3d day of 
fJnly, 1925, and that from the said 3d day of July until the 
day of her death on the 4th day of August, 1925, she was 
neither ])hysically -or mentally competent to transact se¬ 
rious business. This defendant avers that on or about the 
20th day of July, 1925, when it is claimed she finally exe¬ 
cuted the alleged contract of sale of lots 9 and 10 Square 
3924, she was non comjios mentis, and had been for a long 
time i)rior thereto, and she did not understand the nature 
of the act, which she was performing, nor its legal effect, 
if valid. 

5. This defendant says that the said pajicr-writing, if 

executed at all, while deceased was of sound mind, 
34 was execut(‘d as a result of undue influence exercised 
upon her by the plaintiff, and that it was not her vol- 

untarv free act. Defendant savs further that her mind had 

• • 

become so weakened and enf(*ebled bv her long illness that 
she was not mentally competent to execute a valid deed or 
contract, or to i-(‘slst th(‘ impoi'tunities of her husband to 
sign the contract of sale. 

(). This (h'fendant fiirtlKu* stales that since the execution 
of the will giving to the plaintiff practically all of the per¬ 
sonal pro])e]’ty, he en(h‘avor(‘d to induce the deceased to sell 
a large portion, if not all, of h(‘r i*eal estate in order to con¬ 
vert it into cash, so that it wonld become his property under 
the will. 

The premises considered your ])etitionor therefore prays 

bv wav of cross relief: 

» • 

1. That the origimil bill of complaint be dismissed. 

2. That a decree of this honorable (^oiirt be passed de¬ 
claring the alleged contra(*t of sale, dated July lb, 1925, of 
lots 9 and 10 in s(|ua]‘e .‘>924 null and void. 

3. That the Court grant such other and further relief 
as to it may secnn meet and j)roper. 

ISABEL T. RICKETTS. 


District of Cot.umhta, To 7rif: 

I solemnly swear that T have read the foregoing answer 
and cross-bill by me subscribed and know the contents 
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tluTcot* and that the matters and thiiii^s therein stated of 
my own knowled.i^e are true and that those stated 
.‘>5 upon information and belief I believe to he true. 

ISABF.L T. RI(d\h:TTS. 

Snhsei ihed and sworn to lad’ore nu‘ this 7 dav of Oetober, 

11 ) 25 . 


[ XoTARIAL SeaI.] 


litKJFK L. (\\LV1 :rT, 

Noiarff Public, 1). (\ 


Auicufhucut h) the ^Insucr of Defendant A. Lester Tracy. 

Filed Oet. 2(1, 1925. 


* 


L(‘ave of the eonrt heine: first had and obtained, now 
(*om(‘s the (hd’endant, A. Lestm* Traey and for amendment 
to his answer resj)(‘(*tfully states as follows: 

11. This defendant fnrtluu’ alleu:es that the sum of $6,800, 
the purchase price set foi'tli in the allei;ed contract between 
Maiul L. Attwell and dames L. Sherwood is utterly inade- 
(plate, and the propm-ty involved is worth several thousand 
dollars moi’e than the said sum of $(5,800. 

For the purpose of obtainin,i>: airirmative relief and by 
way of cross-suit this (hOendant respectfully represents as 
follows: 

1. This defendant savs that at the time of the execution 
of the alleged contra('t b(‘tw(‘(‘n Maud L. Attwell, deceaed, 
and dames L. Sherwood and said to have been signed bv her 
on the 20th dav of dulv, 11)25, tin* said Maud L. Attwell was 
not of sound mind and was mentally incapable of executing 
the contract above referred to. 

2. This defendant says that tin* said Maud L. Attwell, for 

many years prior to the said 20th day of duly, 11)25, 
8(5 had suffered from a very eiiervatiue:, weakeninii: and 
debilitatiuij: disease known as ])ernicious anemia, and 
that as a result thereof said Maud L. Attwell was, on ac¬ 
count of mental and ])hysical weakness, unable to ])roperly 
and judiciously manai’e her alTairs and business. 
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3. This defendant says tliat at least during the last five 
years of her life the said Maud li. Attwell was frequently 
insane and was at all times sus('e])til)le to the undue in¬ 
fluence of the plaintitf, which he exercised over her on all 
occasions for his own personal advantage. 

4. This defendant says that if said contract dated July 
16, 1925, was signed hy the deceased, she was unduly in¬ 
fluenced thereto hy tlie ])laintilf, Frank L. Attwell, he well 
knowing that under the terms of her will, if this property 
was sold and converted into cash, the proceeds would be¬ 
come his, and he knew and believed that she was taken in 
her last illness. 

Premises considered your petitioner therefore prays: 

1. That the said alleged contract between ^laud L. Att¬ 
well and the defendant James L. Sherwood, of which plain¬ 
tiff ^s Exhibit B purjmrts to be a copy, be declared null and 
void for the reasons herein stated. 

2. That the Court grant such other and further relief as 
to it may seem meet and proper. 

A. LESTER TRACY. 

1 solemnly swear that 1 have read the foregoing amend¬ 
ment to my answer by me subscribed, that I know the con¬ 
tents thereof, and that the matters and things therein stated 
of my own knowledge are true and those stated upon 
37 information and belief 1 believe to be true. 

A. LESTER TRACY. 

Subscribed and sworn to before me this 26th day of Oc¬ 
tober, 1925. 

[Notarial Seal! CJ^AUDE WARREN, 

Notary Public, D. C. 


Final Decree. 

Filed Mar. 15, 1928. 

******* 

This cause coming on to be heard at this term of Court, 
upon the Bill of Complaint, the answer of the defendant, 
James L. Sherwood, the answer and amendment to the an- 
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swer of A. Lostor Tracv and .\. Ii(‘slcr Tracv, d’riistoo, llio 
answer of Isabel T. Iiiekelts, and the testimony taken in 
open eonrt, and havinii: luMni arnned \)y counsel on both 
sides, and submitted to the Conrt, it is this l.'itb day of 
]\farcli, 10‘JS, 

()rder(‘d, a<ljnd.i»ed and decreed that specilic performance 
is deni(*d, the ])rayers of the I>ill of Complaint are hereby 
denied, and the bill dismiss(‘d. It is further. 

Ordered, tliat the defendant A. Lester Tracy ami lsab(‘l 
T. Ricketts recover tluMi* costs to 1 k‘ taxed bv tin* Ch*rk 
against the plaintitTs, Frank L. Attwe*!! and Frank L. Att- 
well, Fxeentor of the estate* of Maud L. .Vttwe*!!, d(*c(*as(*d, 
for which execution may issue against the plaintiffs the 
same as at law. 

W. IUTZ, 

Jus flee. 

38 The ])laintiffs h(*r(*by not(*s an appi'al in op(*n court 

and tin* bond on ap]K*al to act as a snpers(*deas is 
ht‘re*by lix(*d at jfLiKH) and bond for costs in tin* sum of 
or $30 cash deposit. 

\V. IL, 

J Kst I cr. 

Final Da rev Disntissinff Dill and Airardinf) i'osts, <(’c. 

Filed Mav KJ, 10‘JS. 

In the Supreme Court of the District of Columbia. 

Fninity. Xo. 4S1*2‘J. 

Fi{ank L. Attwell, Fxecntoi’, Plaintiff, 


Isauel 'r. Ru’KETrs, Defendant. 


ddiis cause comiiii^ on for hearinu upon the motion of the 
defendant, Isabel T. Ricketts, to dismiss the Bill of Com- 
l)laint, the motion setting' down tin* plea of res adjudicata, 
for hearing', and the stipnlation of counsel bled on the 1" 
day of May, 1028, and having*: been ar<j:ned by counsel on 
both sides and submitted to the Court, it is this Kith dav 

of Mav, 1928. 

» ^ 
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Ordered, adjudged, and decreed, that the motion to dis¬ 
miss he, and the same is herehy granted, and tliat the ])lea 
ot* res adjndicata contained in tlie answer of tlie defendant 
he, and the same is herehy sustained. And the jdaintitif 
electing not to amend his Hill of C\)mi)laint, and to stand 
upon the same, it is further. 

Ordered, adjudged, and decreed, that the said Hill of 
Oomplaint he, and the same is herehy tinally dismissed. 
It is further, 

39 Ordered, that the defendant recover from the 

))laintiff her taxable costs to he assessed hy the 
Olerk, for which she shall have judgment and execution the 
same as at Law. 

HLYTOX OOllDON, 

Justice. 


From the foregoing decree the ])laintiff hy his counsel 
notes an api)eal in oj)en court, and the hond on appeal for 
costs is herehy tixed at $100, or in lien thereof a deposit of 
$50 with the Clerk of this Court. 

HFVTON CORDON, 

Just ice. 


Mcm<na)idum. 

June 4, 19 l’ 8.—$50 deposited in lien of appeal hond. 

Assi(juuicnt of Errors. 

Filed Jnn. 4, 1928. 

**#*##* 


The plaintiff, Frank L. Attwell, assigning error in the 
tindings and decree of the (k)nrt passed on the Kith day of 
May, A. D. 1928, respectfully snhmits that the court erred 
as follows: 

1. The court erred in dismissing the plaintiff’s Bill of 
Complaint. 
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2. Tilt* Court ori’od in findinu: jes s(*t fortli in the decree 
that the defendant’s plea of res ad judicata had been sus¬ 
tained. 

40 3. The court erred in finding that the Bill for 

specific performance filed liy plaintiff and known as 
e(inity cause number 44()1(), and the decree entered therein 
constituted a bar to the present action. 

ClIAHLKS F. DKUJS, 

Attorney for Plaintiff, 

Desiynation of Record. 


Filed Jnn. 4, 1928. 

• *•**•• 


The Clerk will please prepare the record for appeal in 
the above entitled cause, to the Court of Appeals of the 
District of Columbia, to consist of the following records: 

1. Bill of Complaint. 

2. Answer of Defendant. 

3. Stipulation of counsel filed. 

4. Bill of Complaint in Ftpiity Cause, Number 44616. 

5. Answers and amended answers of defendants in 
h]quity Cause No. 44616. 

6. The tinal decree in eiiuity cause number 44616. 

7. Decree dismissing bill with costs. 

8. Appeal entered in o})en court. 

9. Undertaking on api)eal of plaintilf fifty dollars de¬ 
posited in cash. 

10. Assignment of errors. 

11. This designation of record. 

CIIAKLFS F. DIGGS, 

Attorney for Plaintiff, 

Service acknowledged this 4 day of June, A. D. 1928. 

K. F. DOWNLNG, 
Attorney for Defendant. 


F. L. ATT WELL, ETC., VS. ISABEL T. RICKETTS. 

41 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunnin^liam, C^lerk of the Supreme Court of 
the District of Columbia, hereby certify the fore^oiii^ liages 
numbered from 1 to 40, both inclusive, to be a true and cor¬ 
rect transcript of the record, accordine^ to directions of 
counsel herein filed, copy of which is made part of this 
transcript, in cause No. 48122 in Eipiity, wherein Frank L. 
Attwell, Executor of Maude L. Attwell, deceased, is Plain¬ 
tiff and Isabel T. Ricketts is Defendant, as the same re¬ 
mains upon the tiles and of record in said Court. 

In testimonv whereof, 1 hereunto subscribe inv name and 
affix the seal of said (\)urt, at the (^ity of Washington, in 
said District, this 8th day of August, i928. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNN1NGIIA:\[, 

Clerk. 

By ELIZABETH WILSON, 

Assistant Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 4802. Frank L. Attwell, Exor. &c., vs. Isabel T. Rick¬ 
etts. Court of A])peals, District of (^obimbia. Filed Aug. 
9, 1928. Henry W. Hodges, clerk. 
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In The 


Court of Appeals, Btstrtrt of Columbia 

April Term, 1928 


No. 4802 


Frank L. Attwell 


V, 

Isabel T. Ricketts 


BRIEF OF APPELLEE 

We liereby renew our motion to dismiss this appeal 
heretofore made, but for convenience state the facts 
and reasons therefor, in our discussion of the merits 
of the cause. 


STATEMENT OF FACTS 

On the 4th day of August, 1925, Maud L. Attwell 
died, leaving a will dated July 26,1922, which was duly 
admitted to probate and record (Record, pp. 5, 6, 7). 
On the 20th day of July, 1925, testatrix had agreed 
in writing with Janies L. Sherwood (Record, pp. 7, 8, 
9), to sell to him Lots 9 and 10, Square 3294, Brook- 
land, D. C. By the termf^ of her said wdll. Lots 9 and 
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10, Square 3294 were devised to the appellee, Isabel T. 
Ricketts (formely Tracy), the only living relative of 
the testatrix, except appellee’s father, A. Lester Tracy, 
brother and only heir of the testatrix. The testatrix 
also left certain other real estate to her brother, in all 
of which, however, except 1041 Hobart Street, he al¬ 
ready had a half interest with her by descent. There 
were other bequests which are not of consequence in 
the consideration of this case. 

By the terms of the will of July 26, 1922, the appel¬ 
lant was named residuary legatee and executor, all 
of the personal property, except a few insignificant be- 
(piests, being left to him. The appellant qualified as 
executor on the 9th day of November, 1925 (Record, p. 
2) and thereafter, on the 9th day of September, 1925 
(Record, p. 16) appellant filed in the Supreme Court 
of the District of Columbia a bill entitled Frank L. 
Attwell, and Frank L. Attwell, executor named in the 
will of Maud L. Attwell, deceased. Plaintiffs, vs. James 
L. Sherwood, James L. Sherwood, trustee; Isabel T. 
Ricketts; A. Lester Tracy, and A. Lester Tracy, 
trustee. Defendants (Equity No. 44616). By the alle¬ 
gations of this bill, the plaintiff set up substantially the 
facts above enumerated. The prayers of this bill were 
that the defendant, A. Lester Tracy, be adjudged and 
decreed to be the holder of the legal title of the prop¬ 
erty herein described in trust for the defendant, James 
L. Sherwood (the purchaser under the agreement of 
July 20, 1925); that the defendant, A. Lester Tracy, 
as sole heir at law of Maud L. Attwell, and trustee as 
aforesaid, be ordered \vithin a period fixed by the 
court to convey the title to the said real property to 
the said defendant, James L. Sherwood, upon pajTnent 
of the purchase moneys due therefor; that the defend¬ 
ant, Isabel T. Ricketts (the appellee herein) be re¬ 
quired and ordered, as devisee under the will of said 
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Maud L. Attwell, to join in the conveyance with A. 
Lester Tracy above prayed for; that the defendant, 
James L. Slierwood, be decreed to hold the balance of 
the purchase moneys due for said real property in trust 
for the benefit of the estate of Maud L. Attwell, de¬ 
ceased; that the defendant, James L. Sherwood, be 
ordered to pay the balance of the purchase moneys due 
for said real property into the Registry of this court, 
or to a trustee appointed by this court to convey said 
property as hereinafter provided; that if the above 
prayers for a decree be granted, the court incorporate 
in its decree provision that, in the event the defendants, 
A. Lester Tracy and Isabel T. Ricketts, refuse or fail 
to execute the conveyance ordered within the time 
specified, a trustee be appointed to make such convey¬ 
ance and execute the trust decreed, and receive the 
purchase moneys aforesaid, and hold the same till 
further order of the court. There was a prayer for 
general relief. 

Thereupon, the defendant, James L. Sherwood, filed 
an answer (Record, p. 12) simply admitting all the 
allegations of plaintiff’s Bill of Complaint in Equity 
Cause No. 4461G, and consenting to the relief prayed. 

Each of the other defendants in their personal ca¬ 
pacities, as well as trustees, according to the manner 
in which they were sued, answered this bill of com¬ 
plaint and alleged that the deceased, Maud L. Attwell, 
on the 2()th day of July, 1925, when she executed the 
agreement to sell Lots 9 and 10, Square 3294, to the 
defendant, James L. Sherwood, was of unsound mind, 
and further that the execution of the alleged agree¬ 
ment to sell was procured through the undue influence 
of Frank L. Attwell, the plaintiff. The plaintiff joined 
issue on these allegations, and after voluminous testi¬ 
mony, the Supreme Court of the District of Columbia 
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on the 15th day of March, 1928, entered a decree (Rec¬ 
ord, p. 14) as follows: 


“Ordered, adjudged and decreed, that specific 
performance is denied, the prayers of the Bill of 
Complaint are hereby denied, and the bill dis¬ 
missed. “ 


No appeal was prosecuted from this decree, but on 
the 2()th day of March, 1928, the appellant filed the bill 
in this cause. Equity No. 48122 (Record, p. 2), which is 
to all intents and purposes identical in its substantial 
allegations of fact with the bill in the ])rior case, P^cjuity 
Cause No. 44()1(), except that the purchaser, James L. 
Sherwood, is omitted and the heir at law, A. Lester 
Tracy, is also eliminated. Leaving out Sherwood and 
Tracy, the prayers are identical in effect. Isabel T. 
Ricketts, the devisee, is to be required to execute a 
deed conveying the real estate described in the petition 
to the appellant (executor) and not to Sherwood “in 
order that he (the executor) may properly administer 
the said estate,” instead of requiring her (as in Equity 
4461G) to join in a deed with Tracy (the heir at law) to 
Sherwood, and Sherwood i)ay the i)roceeds over to the 
executor. That is to say, the property is to be sold and 
the proceeds paid to the appellant; in the one case 
through Sherwood, in the other, without him. To this 
bill the appellee filed an answer again alleging that at 
the time of the execution of the contract of July 20, 
1925, the deceased, Maud L. Attwell, was of unsound 
mind, and that the same had been procured through 
the undue influence of Frank L. Attwell. She also em¬ 


bodied in her answer a plea of res ad judicata, setting 
forth all the substantial allegations and prayers of her 
answer (Record, p. 10) in Equity Cause No. 44616, and 
further, that the defendant, A. Lester Tracy, had filed 
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a similar answer in Equity Cause No. 44616, basing bis 
objections to the prayers of that bill on the same 
grounds. 

In addition to the plea of res ad judicata, the appellee 
moved in her answer (Record, p. 13) to dismiss the bill 
in this cause for the following reasons: (1) That the 
plaintiff has not shown that he is entitled to maintain 
his cause of action, because the allegations therein do 
not constitute a case for equitable relief, and the ac¬ 
tion is without equity; (2) that it is apparent from the 
bill of complaint that the purpose thereof is to sub¬ 
stitute and enforce an entirely different contract of 
sale from that entered into between Maud L. Attwell 
and James L. Sherwood; (3) that it shows on the face 
of the petition and the exhibits that the said Maud L. 
Attwell never contemplated, or intended, or contracted 
for, a sale of Lots 9 and 10, Square 3294, in the manner 
or for the purpose set up in plaintiff’s petition; (4) 
that the plaintiff is endeavoring by his said Bill of 
Complaint to effectuate another and a different sale 
than that contracted for by the testatrix; (5) that the 
plaintiff has been guilty of laches; (6) that this cause 
of action should be dismissed for want of proper and 
necessary parties. 

By stipulation of counsel (Record, p. 15) this plea 
of res adjudicata, and the motion to dismiss, were set 
down for argument together for the 4th day of May, 
1928. In accordance with this stipulation, the cause 
came on for hearing, and on the 16th day of May, 1928 
(Record, pp. 30, 31), the court below decreed as fol¬ 
lows : 


‘‘Ordered, adjudged, and decreed, that the mo¬ 
tion to disfniss be, and the same is hereby granted, 
and that the plea of res adjudicata contained in the 
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answer of the defendant hCy and the same is here¬ 
by sustained. And the plaintiff electing not to 
amend his bill of complaint, and to stand upon the 
same, it is further ordered, adjudged and decreed, 
that the same is hereby finally dismissed.” 

ARGUMENT. 


Let us consider first the motion to dismiss this ap¬ 
peal. 

There is no assignment of error to the ruling of the 
court (Record, ]). 31) granting the motion to dismiss 
the original bill of comi)laint. The motion to dismiss 
(which is a demurrer) for want of ecpiity is granted, 
and the plea of res ad judicata is sustained. 


It is true the assignment of error says (Record, p. 
31), “The court erred in dismissing the plaintiff’s Bill 
of Complaint.” But that is merely because appellant 
refused to amend, and stood upon his bill, which has no 
relation to the granting of the motion to dismiss for 


want of ecpiity. The bill was dismissed for two rea¬ 


sons, because of want of equity, and because at any 


rate it was barred as pleaded. 


If the court l)elow was right in granting the motion 
to dismiss the bill of complaint, and wrong in sustain¬ 
ing the plea of res adjudicata, it is immaterial, and vice 
versa. Hence we have this situation; there is no ob¬ 
jection to the action of the court in granting the motion 
to dismiss either in the assignment of errors, or in 
appellant’s brief. Therefore, the appellant concedes 
that the court was right in granting the motion to dis¬ 
miss and this appeal should likewise be dismissed for 
that reason. How could this case proceed without 
Sherwood, and how are the aims of the two bills dif¬ 
ferent, when the real and only purpose of each is to 
sell the real estate for the benefit of Frank L. Attwell? 
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This issue lias been distinctly decided in the first suit 
adversely to the appellant. A clearer case of res 
ad judicata could not well be conceived. 

AS TO THE xMERlTS OF THIS APPEAL. 

It is quite evident to us that the appellant brought 
this suit upon the theory that on the 20th day of July, 
1025, when Maud L. Attwell signed the agreement to 
sell Lots 0 and 10, Square 3204, to James L. Sherwood, 
the real estate thereby became and still is personal 
])roperty, and should, therefore, be distributed to the 
appellant as such. He says the will was revoked pro 
fanto, but overlooks the fact that to accomplish his 
purpose there must not only be a revocation, but also 
a conversion. Both things must concur, for a revoca¬ 
tion without conversion would cast the estate upon the 
heir. There is no doubt that there can be no revoca¬ 
tion in the manner claimed by appellant, as far as this 
District is concerned. On this i)oint, this court has 
spoken in unmistakable language. First in the case of 
McGowan v. Elroy, 28 App. 1). C. 188, 199. In that 
case it was contended that a will had been revoked pro 
tanto (as here) because of the subsequent execution of 
a deed, notwithstanding its cancellation for fraud and 
undue influence. The same ])oint later was considered 
in Morris v. Foster, 51 App. I). C. 238, 241, in which it 
was contended that marriage by a woman and birth of 
issue revoked her previous will. The court said: 

“This brings us to the contention of appellant 
that the subsequent marriage and birth of issue to 
Mrs. Morris rendered her will inoperative ‘under 
the well-established rule of the common law’ * # * 
“Section 1620 of the Code specifies with par¬ 
ticularity the manner in which a will may be re¬ 
voked, and concludes with the words, ‘any former 
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law or usage to the contrary notwithstanding.’ In 
McCiowan v. Elroy, 28 A])p. D. C. 188, one of the 
questions was whether a conveyance of land pre¬ 
viously devised by will operated as a revocation 
of the will, notwithstanding the cancellation of the 
deed for fraud and undue influence. The Court 
said: 

‘‘ ‘The question is an unimportant one, how¬ 
ever, in view of the provision of our Code, which 
declares the manner in which wills shall be re¬ 
voked, and concludes with the words ‘any for¬ 
mer law or usage to the contrary notwithstand¬ 
ing.’ 

“This ruling made more than 15 years ago, ac¬ 
corded to the quoted words of the Code their plain 
and ordinary meaning, and a different conclusion 
now would require very cogent reasons.” 

As to conversion it is distinctlv and exclusivelv an 

» * 

equitable doctrine and is unknown to the law. In 2 
Story’s Equity 492, Section 1099, it is said that “Con¬ 
version is altogether a doctrine of equity—in law it 
has no being—and it is admitted only for the accom¬ 
plishment of equitable results and of necessity it must 
be limited to this end.” 

Again it is said in stiller v. Harris, 104 N. C. 626; 

“The contract must be valid and binding; free 
from all inequitable imperfections, and such as a 
court of equity will specifically enforce against 
an unwilling purchaser.” 

In Edwards v. West, L. R. 7 Ch. Div. 858, the court 
said : 


“According to the view which I conceive to be 
true, the conversion of property which means 
the treating of it as belonging to somebody else, 
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before it has been actually transferred to that 
other person, results from a contract that can be 
specifically enforced; so that where there is no 
specific performance of contract possible, there is 
no conversion.” 

In Kerr v. Day, 53 Am. Dec. 527; 14 Pa. St. 112, the 
court laid down the law: 

“But if from defect of title, insufficiency of con¬ 
tract, or other cause, the court should think the 
contract on^ht not to be carried into execution, a 
conversion is prevented, and the estate will go to 
the heir at law of the vendor as though no con¬ 
tract had ever existed.” 

In Haynes v. Haynes, 9 Weekly Rep. 499, it was said 
that: 


‘AVliere there was no specific performance, 
there was no conversion.” 

And in Adams Equity 301 (141) that distinguished 
author says: 

“The first essential is that the contract be bind¬ 
ing and such as the court will specifically execute 
• • * If, therefore, the vendee die before com¬ 

pletion of the contract, and the contract be one 
which either from defect in the title or for any 
other reason was not obligatory on him at his de¬ 
cease, the heir or general devisee of realty cannot 
require that the executor shall complete the pur¬ 
chase.” 

I 

The case of Keep v. Miller, 42 N. J. Eq. 100, is en¬ 
tirely different from what appellant says in his brief 
(p. 9). In that case, a bill for specific performance 
was denied because of the laches of the heir at law, and 
it was held not equitable to deprive the widow of her 
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share in the land as personal property. In other 
words, the heir could not defeat the rights of the widow 
by his own laches. 

In view of the foregoing, we earnestly contend, 

(1) That this appeal should be dismissed for the rea¬ 
sons stated; or 

(2) That the decree of the lower court should be 
aflBrmed for the reasons set out in our motion to dis¬ 
miss; and 

(3) Because the suit is between the same parties as 
far as this appellant and appellee are concerned, and 
for the identically same relief as prayed for in Ecjuity 
No. 44616, the sale of the real estate mentioned herein 
for the benefit of the appellee, based upon the contract 
of July 20, 1925. 

Respectfully submitted, 

Rossa F. Downing, 

Joseph J. Malloy, 

Francis P. Brassoh, 

Attorneys for Appellee, 


















